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The following is a quotation of 35 U.S.C. 103(a) which forms the 

basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not 
identically disclosed or described as set forth in section 102 of this 
title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole 
would have been obvious at the time the invention was made to a 
person having ordinary skill in the art to which said subject matter 
pertains. Patentability shall not be negatived by the manner in which 
the invention was made. 

Claims 1, 3 and 4 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rek for reasons of record as further evidenced by Swern 
(page 318) and as further evidenced by Potter (page 147). 

Rek discloses a blend of butter fat and palm kernel oil with improved 
whipping and creaming properties. The preparation of a melange as oil in 
water emulsion is mentioned in claim 8 of Rek. Fat blends containing 
butter fat to palm kernel fat ratios of down to 65:35 are disclosed at Table 
II. Evidence for the fatty acid content of palm kernel oil shown in Swern to 
meet the requirements for the non milk fat component of the claim 1 . The 
photo degradation resistance would have been expected from the 
composition of Rek, 

Applicant has amended the claims to include the content of nonfat 
milk solids and the amount of fat in the composition. Rek discloses 
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whippable butter in example 4. Here 70% dairy cream is combined witli an 
artificial cream containing palm kernel oil in skimmed milk. Both the diary 
and non dairy fat are included at the 40% level so the fat in the total 
composition. Nonfat milk solids would be expected in skim milk. Potter is 
relied upon to show the solids not fat (nonfat milk solid) content of cows 
milk (Table 41 ). One of ordinary skill in the art would expect the melange 
of Rek to contain nonfat milk solids in the range of the claims. 

Applicant argues that he is using non-milk fat. This has been 
considered but is not persuasive. The claims call for non milk fat or non 
milk fat and milk fat in lines 2-3 of claim 1 . The fatty acid content of palm 
kernel oil is shown by Swern to meet the requirements for the non milk fat 
component, as required by the claim. The claims are not commensurate in 
scope with applicants' arguments. 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in 
this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in 
this or a foreign country or in public use or on sale in this country, 
more than one year prior to the date of application for patent in the 
United States. 
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Claims 1, 3 and 4 are rejected under 35 U.S.C. 102(b) as anticipated 
by or, in tlie alternative, under 35 U.S.C. 103(a) as obvious over Rek for 
reasons of record (4,350,715) as further evidenced by Swern (page 318) 
and further as evidenced by Potter (page 347). 

Rek discloses a blend of butter fat and palm kernel oil with improved 
whipping and creaming properties. The preparation of a melange as oil in 
water emulsion is mentioned in claim 8 of Rek. Fat blends containing 
butter fat to palm kernel fat ratios of down to 65:35 are disclosed at Table 
II. Evidence for the fatty acid content of the palm kernel oil is shown in 
Swern to meet the requirements for the non milk fat component of claim 1 . 
The photo degradation resistance would have been expected from the 
composition of Rek. 

Applicant has amended the claims to include the content of nonfat 
milk solids and the amount of fat in the composition. Rek discloses 
whippable butter in example 4. Here 70% dairy cream is combined with an 
artificial cream containing palm kernel oil in skimmed milk. Both the diary 
and non dairy fat are included at the 40% level so the fat in the total 
composition. Nonfat milk solids would be expected in skim milk. Potter is 
relied upon to show the solids not fat (nonfat milk solid) content of cows 
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milk (Table 41 ). One of ordinary skill in the art would expect the melange 
of Rek to contain nonfat milk solids in the range of the claims. 

Applicant argues that his is using non-milk fat. This has been 
considered but is not persuasive. The claims call for non milk fat or non 
milk fat and milk fat in lines 2-3 of claim 1 . The fatty acid content of palm 
kernel oil is shown by Swern to meet the requirements for the non milk fat 
component, as required by the claim. The claims are not commensurate in 
scope with applicant's arguments. 

Claims 5 is rejected under 35 U.S.C. 103(a) as being unpatentable 
over Rek for reasons of record as further evidenced by Swern and Potter 
as applied to claims 1 , 3 and 4 above, and as further evidenced by Potter. 

The claims appear to differ from Rek as further evidenced by Swern 
and Potter in the recitation of "preventing photo degradation. Potter is 
further cited for evidence that milk undergoes photoxidation when it is 
exposed to light. One of ordinary skill in the art would expect that a 
reduction in butter fat in the composition of Rek would act to reduce photo 
degradation in the composition. It is appreciated that prevention of photo 
degradation is not mentioned but Potter also teaches that packaging is also 
critical to the prevention of photo degradation in foods. One of ordinary 



Application/Control Number: 10/584,298 Page 6 

Art Unit: 1794 

skill in the art would be expected to prevent photo degradation with 
appropriate packaging of foods. 

Claims 2 and 6 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rek for reasons of record as further evidenced by Swern 
and Potter as applied to claimsl , 3, 4 above alone or if necessary in view of 
Arcadipane (5,393,551). 

The claims appear to differ from Rek in the recitation of the inclusion 
of tocopherol. Tocopherol is well known in the art as a vitamin and as an 
antioxidant. If further evidence for the inclusion of tocopherol in foods were 
required, one of ordinary skill in the art would only need to look to 
Arcadipane at Table 1, on column 10 wherein it shows fortification of milk 
with vitamin E or tocopherol. It would have been obvious to fortify the fat 
blend of Rek to upgrade its nutritional quality. 

The rejection of the claims under 35 USC 112 has been withdrawn in 
response to applicants' amendments to the claims. 

Claims 7 and 9-10 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bundus (3,488,198) as further evidenced by Potter 
(page 127) and also Swern. 
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Bundus discloses filled milk. In example 1 the filed milk is made from 
skim milk, coconut oil and emulsifier. In this case the nonfat milk solids 
come from skim milk and Potter is relied upon to show the nonfat milk 
solids from milk. One of ordinary skill in the art would be able to calculate 
the extent of nonfat milk solids from the information provided by Potter and 
Bundus. The ratio of nonfat milk solids to fat would be expected to fall 
within the range of the claims because the fat content of the milk is so low. 
The non-milk fat in this case is coconut oil. Swern (page 315) is relied 
upon to show the fat composition of coconut oil as having the fatty acid 
composition required in the claims. The claims appear to differ from 
Bundus as further evidenced by Potter and Swern in the recitation that the 
emulsion is oil in water emulsion. One of ordinary skill in the art would 
expect the emulsion of Bundus to be oil in water emulsion because the fat 
content of the emulsion is so low. It is appreciated that the use of the 
product for blending or into a pudding is not mentioned but milk products 
are known in the art to be used in cooking for the preparation of other foods 
like pudding. The preparation of these foods would be expected to involve 
blending. It would have been obvious to one of ordinary skill in the art to 
expect the emulsion of Bundus to be oil in water emulsion that could be 
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used for blending into otiier ingredients for pudding preparation or to make 
bavarous or jelly. 

Claim 7 is rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Bundus (3,488,198) as 
further evidenced by Potter (page 127) and also Swern. 

Bundus discloses filled milk. In example 1 the filed milk is made from 
skim milk, coconut oil and emulsifier. In this case the nonfat milk solids 
come from skim milk and Potter is relied upon to show the nonfat milk 
solids from milk. The skim milk of Bundus would be expected to contain 
nonfat milk solids in the amount set forth in the claims. Whole milk 
contains 9% nonfat milk solids as evidenced by Potter and skimmed milk is 
merely whole milk minus the fat. The ratio of nonfat milk solids to fat would 
be expected to fall within the range of the claims because the fat content of 
the milk in Bundus is so low. The non-milk fat in this case is coconut oil. 
Swern (page 315) is relied upon to show the fat composition of coconut oil 
as having the fatty acid composition required in the claims. One of ordinary 
skill in the art would also expect the emulsion of Bundus to be oil in water 
emulsion because the fat content of the emulsion is so low. 
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Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable 
over Bundus as further evidenced by Swern and Potter as applied to claims 
7, 9 and 10 above, and further in view of Arcadipane (5,393,551). 

The claims appear to differ from Bundus in the recitation of the 
inclusion of tocopherol. Tocopherol is well known in the art as a vitamin 
and as an antioxidant. If further evidence for the inclusion of tocopherol in 
foods were required, one of ordinary skill in the art would only need to look 
to Arcadipane at Table 1 , on column 10 wherein it shows fortification of milk 
with vitamin E or tocopherol. It would have been obvious to fortify the fat 
blend of Bundus to upgrade its nutritional quality. 

Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Carolyn A Paden whose telephone 
number is (571) 272-1403. The examiner can normally be reached on 
Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Keith Hendricks can be reached by dialing 571-272- 
1401 . The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained 
from tine Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 
PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 

/Carolyn Paden/ 
Primary Examiner 1794 



